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The Court writes today because the smple facts presented by stipulation in this
Adversary Proceeding offer a vehicle upon which to memoridize and reinforce two pardle lines of

reasoning that have guided this writer's decisonsin al of the many, many timesthat thisor a
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amilar issue has been presented to thiswriter. Title to an asset isin the Debtor, but someone else who
is not a debtor in a bankruptcy case clamsthat dl equitable and beneficid interest in the asset belongs
to him. The line of reasoning that has invariably guided this writer’ srulingsin Smilar indancesin the
past, and in this case, isthat where there is arecording statute, and a claimant seeks to prove
ownership adverse to the public record, and he or she was a party to the decison to establish that
public record, that clamant will not be heard to claim that public record iswrong.

The pardld line of reasoning is that when there exists away tha a clamant could have
used a statute or public record to document the property claim that he is now asserting, but he chose
not to ascertain its exisence or to avall himsdf of it, he may not be heard to now clam that he should
be treated here as if he had availed himsdlf of the statute and had done so with flawless documents.
(We know that even car dedlers, construction companies, and banks sometimes make a mistake that is
fata to ther clam of aperfected lien). One may not be heard here to claim that he should be treated as
if he were a perfected secured lienholder on amotor vehicle, or inventory, or land, when in fact he
chose not to utilize the sometimes-treacherous statutory method to obtain a perfected lien on the asset
(or land, or inventory, €tc.).

The smple stipulated facts here are that the Debtor and her ex-husband were divorced
sometime prior to her Chapter 7 filing. At the time of the divorce the ex-husband Michadl Wittmeyer
had in his possesson a 1997 Harley Davidson Sportster Motorcycle which was “titled,” under New
York Motor Vehicle Title Law, to Kimberly L. Wittmeyer only. He wasthe primary user of the

motorcycle. He paid for the motorcycle (the source of funds is unknown to the Court), and it “was
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titled to his wife because he was unable to obtain aloan in his own name dueto his poor credit.” (The
Court presumes that whatever loan Kimberly Wittmeyer took out to purchase the motorcycle was fully
paid off by Michagl Wittmeyer and is not aclam here against her Chapter 7 bankruptcy estate))

The matrimonia agreement and decree were Slent as to any Harley Davidson motor
vehicle and did not make any provison for distribution of any property, but “merdly stated that dl
persond property had been divided to the parties mutud satisfaction.”

Kimberly Wittmeyer's Chapter 7 Petition was filed on November 18, 2002, and on or
about December 20, 2002, Michael Wittmeyer sold the motorcycle over an internet auction service to
a purchaser in Tacoma, Washington for the sum of $5,000. The question is whether the Trustee is
entitled to the $5,000 smply because title was in the Debtor.

Initidly, the Court notes that the fact that the motorcycle was sold post-petition
probably makes that sale avoidable under 11 U.S.C. § 362 and 11 U.S.C. § 549.! However, the
Trustee does not wish to avoid the sale, he wishes to obtain the proceeds of the sde. Consequently,
the Court will ignore the fact that the sale was post-petition for purposes of this decision.

Thistype of fact pattern is presented in many different contexts. For example, in the
Bench Ruling by thiswriter in the case of Allen Clark, Bankruptcy No. 97-10930 K, something akin
to the “reverse” of thisfact pattern was addressed. There, amotor vehicle wastitled to aman’s

daughters. He asserted that he bought the vehicle for their use on the understanding that it would

1Certainly title was not effectively conveyed. But possession perhaps could be. A “great price” on a Harley
might be fully understood to necessitate settling with adverse claimants. Among afficionados possession might well
be “nine points of the law.”
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eventudly be sold and he would get the proceeds. His children held clear record ownership on the title
cettificate. The car was stolen and then was | ater recovered by the Buffalo police and towed to an
impound lot. Because the daughters were record owners, the City of Buffalo notified them that if they
did not come to pick up the car from the impound lot and pay off the impound charges by a specified
date, the City would auction off the motor vehicle. Instead of redeeming the car from the impound lot,
the dad - again he was not the record owner of the motor vehicle - - filed a Chapter 13 petition
through his Pre-paid Legal Services Plan, and his Pre-paid Legd Services lawyer cdled the City
Attorney to tdl the attorney that the Debtor was claiming ownership of the vehicle, that the Chapter 13
Petition had been filed, and that it would violate the autometic Say for the City to auction off the
vehicle. The City auctioned off the vehicle anyway, sdling the vehicle that had abook vaue of
approximately $1600 for a$130 bid. The matter was brought before this Court on a motion to hold
the City in violation of 11 U.S.C. 8§ 362, and seeking damages. In ruling that the City had not violated
the automatic stay when it relied on the record ownership status and ignored the attorney’ s verba
assartion that his client had an equitable or beneficid interest in the vehicle, this Court said

“ Innocent third parties relying on officia records of the State, and who

otherwise have no duty to inquire beyond the record status, are not

subject to the kind of ‘ownership by declaration’ that the Debtor seeks

to make operative here. . .. Thereisno agreement or other instrument

memoridizing the Debtor’ s claim to the vehicle, . . . The sum totd of the

Debtor’s clam againg the City as of the time that that claim wasfirgt
asserted was that these were the facts
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as| havejust related, asrelated by the Debtor to the Debtor’s
counsd, and that counsel had reason not to believe his client, and the
present argument is that counsel’ s assertions thereof to the City should
suffice to invoke the 8 362 stay. Were that such under law, it would be
bad policy. Whole new vigtas of abuse, harassment, and delay would
be opened. 1t would not longer be necessary even to execute
conveyance documents to acquire stlanding to lead someone amerry
and improper chase. . . . [The] argument that one has an equitable or
beneficid interest amply by declaring it to be so, but having done
nothing of record, would mean that you wouldn’t even have to bother
with aconveyance. . .. File abankruptcy, no conveyance, nothing
executed, and saying ‘well, we, had an agreement that it belonged to
me and that | would have equitable beneficid interest init.” Thiswould
open awhole new vista of abuse, harassment and delay. Asamatter
of gatutory interpretation, the Debtor’ s argument would necessitate a
finding that property of the Debtor, for purpose of the Statute,
presumptively includes property that the Debtor’ s attorney says that his
or her client says the Debtor has some sort of interest in that could
ultimately be found in acourt to be alegdly cognizable interest. That is
smply too ephemera, smply too vague, and no such rule can be made.
As between the Debtor and one who is not in privity with the Debtor,
such aresult cannot prevail, rather the rule isthat not every clam that
relatesto a property isaclaim againgt the property itself such that acts
directed at the property become acts againgt the property of the
Debtor. . .. Had there in fact been written agreement between the
Debtor and his children, it might have been a mere right to proceeds of
sde. To accept the Debtor’ s argument here would be to credit the
Debtor with an equitable lien or congructive trust that would congtitute
ahigher form of assurance than that Debtor would actudly have had,
had they not decided not to document the transaction.”

[ Transcript of proceedings of November 21, 1997]
(The Court emphasized in that case that the result might be different had there been a
pre-existing relationship, particularly a debtor-creditor relationship, pursuant to which the City knew the

facts surrounding the acquisition of the motor vehicle and the Debtor’s claim of right thereto.)
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For purposes of the case that is before the Court today, we would Ssmply substitute in
the above discusson the word “ Trustee” for the phrase “innocent third parties” Of course, the
question of whether the automatic stay has been invoked is different from the actud plenary
determination of ownership that is presently before this Court. But the rule would appear to be no
different: Where record title is in the Debtor, equitable or beneficid interest does not lay in her ex-
husband smply because he saysit does. He chose to put the motor vehiclein hiswife sname. That is
adecison that had legd consequences. He chose not to ingst on a conveyance of the motorcycle to
him in the divorce proceeding. That decison dso haslega consequences. To the extent that he paid
the debt that paid for the motorcycle, and made no provison for a perfected lien on the motorcycle title
certificate and no provison for a conveyance of title in the divorce, the sum tota of his actionswasto
make a“gift” to Kimberly Wittmeyer, and he should have no vdid clam to the proceeds of the sae of
the motorcycle, absent wrongdoing on the Debtor’ s part.2

Though the above suffices as adecison in this case, this writer wishesto advise the
former husband aswdll asthe Bar in generd that the above is Smply one part of a cohesive set of
principles governing such cases, even where a public record is not involved..

Another unpublished decision, in the case of Courtney & Morse, Inc., Case No. 97-
14938 K, recites that Key Bank claimed to hold a perfected security interest in certain collaterd, but

could not produce the security agreement. It had been lost. The bank argued that there was sufficient

2See Howard's Appliances, Inc., 874 F.2d 88 (2™ Cir. 1989), and its progeny, as to wrongdoing by a debtor.
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other evidence to establish the grant of a security interest and argued that consequently it didn’t have to
produce that lost security agreement. The Chapter 7 Trustee argued that without the agreement, he
could not determine, among other things, whether the collatera had been properly described. Key
Bank argued that the secondary evidence that it had produced sufficed, cumulatively, to satisfy the
requirement that the intention of the parties be “expressed in the composite documents,” as such arule
was enunciated in the case of In re Bollinger Corp., 614 F.2d 924 (3" Cir. 1980). What it presented
to the Court was a certain guarantee; a document manifesting shareholders consent to the granting of a
Security interest; aboard of directors' resolution that the debtor grant the mortgage and security
interest; an executed financing statement; the affidavit of an officer of the bank stating that the bank was
not able to locate the security agreement; and the fact that the debtor had in the bankruptcy schedules
and statements listed Key Bank as a secured creditor.

In ruling againgt the bank, this writer stated “no case cited by Key Bank stands for the
proposition that a pertinent document that was known to have existed can beignored. Rather, dl
documentation must be considered because incongruities among the documents as to such mattersasa
description of the collatera would defeet the claim of the creditor. ... That a security agreement was
or isin existence here, but cannot be produced by Key Bank, is dispositive. Even good faith and lack
of fault does not permit Key Bank to profit fromits faillure to produce the document. . . . Rather, it may
beinferred, adverse to Key Bank, that the security agreement would be inconsstent with the UCC 1,
ingtead of consstent withit.” (The “best evidence’ rule did not avail the bank because there was not a

scintilla of proof that a security agreement was in fact executed or what it in fact said - no photocopy,
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no affidavit of witness with persona knowledge of what it said and how it was executed, etc.)

In other words, given the fact that the UCC case books are packed full of cases
involving improper descriptions of collatera and other fatd defectsin security agreements, one cannot
fare better here by saying that they lost a document than they would fare had that document been
produced and shown to have afatal defect.

Another permutation not involving a public record was presented in the published
decisonof Inre Ondry, 227 B.R. 211 (Bankr. W.D.N.Y. 1998). There the debtor was a United
States citizen residing in the United States and his employer was a Canadian corporation. Hehad a
Canadian pengon plan and a“retirement equity plan.” Eventudly, herolled the equity plan funds over
into an “RRSP,” which is the Canadian verson of what isan IRA in the United States. Once he
became a debtor here he claimed that the funds in the RRSP (valued a over $30,000 U.S.) were
exempt under New Y ork Law because New York Law exempts IRAS.

In ruling that the Court must not treat an RRSP as an IRA for exemption purposes, this
writer stated that

“This Court has said on a number of occasonsthat a party will not be

found to have successfully attained a status, as againg creditors, which

he or she, without compelling reason, did not even seek. This Court

ought not give him the same gtatus that he would have hed if he (or his

employer, or his depository indtitution) had done whatever was

necessary to assure that his retirement funds were held in a plan that

qudified for exemption under New Y ork Debtor and Creditor Law 8§

282. Otherwise, the Court ... would ignore the plain text of the

exemption statute, would impinge upon the atutory authority of the

Internal Revenue Service, the Congress, the State of New York, et dl.
to make such decisons, and would demean the efforts that countless
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other employers, employees and financid ingtitutions undertake every

day to assure that their devices are ‘exempt’ under State or Federal

Law.”

( The Ondry decison was affirmed on this point and reversed in part on other grounds.)

Thiswriter observed in that decison that Mr. Ondry could have brought his funds into
the United States and placed them in an IRA when he ingteed rolled them into an RRSP, however, he
presumably would have logt value in them because of the exchange rate from Canadian dollarsto U.S.
dollars.

The teaching of that particular holding for today’ s purpose is that a debtor who chose
not to bring himsalf within the protection of an exemption statute could not be heard to claim, as againgt
his Trustee in bankruptcy, that “Well, closeis good enough.” Not when we know how expensive and
difficult a processit can be (not to mention unavailing sometimes) to attempt to bring some form of
investment device into compliance with ERISA and other statutes which exemption statutes incorporate
by express reference.

There are many other illugtrations, but for today’ s purposes this writer will offer only
onemore. In an unpublished decison in the case of Lakeland Health Care Center, Inc. v. The Sate
of Florida, Agency for Health Care Administration, this Court was asked to interpret the Orders by
which it gpproved the transfer of a Florida nurang home. The interpretation was required because
there was a dispute between the new operators and the State of Florida regarding whether the

transaction that this Court approved condtituted a“sd€’ of the hedth care facility to a party who is

“unrelated” to the previous owner, which was a Chapter 11 Debtor. It wasnot a8 363 sde or asde
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under aplan. Rather, certain refinancing, sale and/or lease transactions were authorized by the Court
and entered into by the Chapter 11 Debtor, the new acquirer, and an unaffiliated entity, Omega Health
Care Investors, as part of a tipulated 8§ 362(d) lift of stay to foreclose. The State of FHorida assessed
the new operators of the nursing home for depreciation recapture because the State of Florida
characterized the transactions that this Court approved asa“sde’ from the Debtor to Omegaand a
ample “leasg’” from Omega to the new owners. The new operators contended that the transactions
were not intended to be a“sale” to Omega, but rather asde to a“related entity” (the Chapter 11
debtor’ s owner’ s son was ingrumentd in the new ownership), and that Omega was merely afinancier
of the transaction. A sdeto a“related entity” does not trigger recapture under HoridaLaw. Also, the
ongoing Medicaid reimbursement rates to the nursing home were to be affected if Omega wereto be
viewed asthe owner of the facility, rather than a mere lender.

In the documents as between Omega and the new owners, it was Stated that those
documents congtituted “atrue lease’ and that the new owners would take “no position to the contrary.”
The new owners argued that this Court should determine that the intendment of the transaction was a
financing device and that neither the language of the documents nor the fact that recorded title to the
land was in Omega, should control. In rgecting the argument, this writer stated this:

Lakeland' s case authorities for the proposition that it is not bound even

by the express and unequivoca provisoninthelease. . . ae

ingppodgte. Not one of the bankruptcy cases cited involves a dispute

with someone who is not a party to the agreement under scrutiny.

Consequently, not one of the cases stands for the proposition that

innocent third parties (here the Agency and (consequently) the
taxpayers) are bound by the supposed intentions of the contracting
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party who elected aform for their transaction that is arguably at odds
with ther intentions.

Even the tax cases cited by Lakeland do not support its position. They
stand for the propostion that when one seeks to obtain tax benefits of a
certain form of transaction the taxing entity may look to the substance
of the transaction, rather than itsform, in order to determine whether
the benefit should be available in fact. Here, Lakeland seeks exactly
the opposite. Instead of seeking some Medicaid reimbursement benefit
from its choice of form, it wishes the form to be completely ignored in
order that it may enjoy the benefits of supposed “intentions’ that were
expresdy disclamed as a matter of form. To be specific, Lakeland
wants the benefits of ignoring the express provison thet the leeseisa
“truelease” (The notion that every findy-honed contract provisonis
mere “form” that is not to be elevated over substance is abhorrent to
thiswriter. Lawyers skills are not to be ennobled when they seek to
achieve misdirection and deight of hand. Sometimes parties must
accept their choice of form, so that they will not be permitted, at
someone else' s expense, to have their cake and edt it t00.)

Borrowing the colorful imagery of one of the cited cases, thisisnot a
Stuation where [the Chapter 11 Debtor, the new owners, and Omega]
drew apicture of ahorse and asked that the Agency treet their product
asahorse. [They] instead asked that their picture of a horse be treated
as an elephant, or at least asahorse of adifferent color. Whilethe
bankruptcy cases cited by Lakeland might permit the bankruptcy court
to impose the intention to draw an eephant on Lakeland or its privies
evenif itisapicture of ahorse, thereis no authority cited to bind a

non-participating third party to that image.
[Case authority omitted. Emphasis omitted.]

So we see that even when lawyers are involved, the result may bind partiesto
unintended consequences.

In sum, decisonsto avail onesdf of the protection of law, or not to do so, have

conseguences that are not to be avoided (once the rights of innocent third party creditors are invoked in
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the bankruptcy process) Smply because the decision has become inconvenient for the parties or
because their origind intention is going to be defeated. Sometimes what is at issue isthe availability of
recording statutes. Other timesit isthe availability of administrative agency review of atransaction for
purposes of bringing the transaction within the scope of a satute that
is not necessarily arecording datute. And at other times, the Smple step of Sgning an “ agreement”
might suffice®

In the case here now, the Defendant made a choice to let his wife own the Harley
because otherwise he would not have been able to get the loan to purchase it. He could have had the
meatter dealt with in the divorce proceeding before she ended up in bankruptcy, but did not do so. He
could have availed himsdlf of the recording statutes that would have permitted him to have a recorded
lien on the motorcycle so that the intention that it be “his’ motorcycle done might have been better
assured so long as he fully paid the senior lien of the enabling loan that (I presume) his wife took out.
He could have done many things. What he did inlaw was to “gift” any interest that he could have had
by availing himsdf of proper opportunities to do o, to the person who is now hisex-wifeand who is
now a Chapter 7 Debtor. Whatever their intentions were when while married, or when they were

divorced and did not ded with the motorcycle, their undocumented intentions will not avail him now that

3In one unpublished decision, one person held a collateral security mortgage (not enabling mortgage or
purchase-money mortgage) on a debtor's home. When a lift-stay motion for leave to foreclose came on for hearing, that
debtor produced a document executed a the same time as the mortgage instrument by which the mortgagee agreed that

there would never be a foreclosure so long as that homeowner lived there. Ruling that it was clear that the record

lienholder wanted protection against the rest of the world, but had waived foreclosure as against that debtor, this writer
put that mortgage “outside the Chapter 13 plan,” to be dealt with in State court if that debtor failed to work matters out
with the lender by the end of the Plan. Thus, a smple handwritten agreement sufficed to overcome “cause’ to lift stay
under 11 U.S.C. § 362(d), though it did not resolve for all time whether there was aright to foreclose.
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the interests of her creditors are being represented by a bankruptcy trustee. Judgment shall enter for

$5,000 in favor of the Trustee and againgt Michael Wittmeyer. The Parties shal bear their own costs.
SO ORDERED.

Dated: Buffalo, New Y ork

January 30, 2004

gMichad J. Kaplan

U.SB.J



